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Court of Appeals of the District of Columbia. 


No. 3039. 

United States of America to the Use of Lewis E. Smoot, 

Appellant, 

vs. 

International Fidelity Insurance Company, a Corporation. 


i 

a Supreme Court of the District of Columbia. 

At Law. No. 59090. 

United States of America to the Use of Lewis Smoot, Plaintiff, 

vs. 

Nelson Z. Graves, Trading as Cape May Dredging Company, and 
International Fdelity Insurance Company, a Corporation, De¬ 
fendant. 



United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of Co¬ 
lumbia, at the City of Washington, in said District, at the times here¬ 
inafter mentioned, the following papers were filed and proceedings 
had, in the above-entitled cause to wit: 

1 Declaration. 

Filed April 27, 1916. 

In the Supreme Court of the District of Columbia. 

At Law. No. 59090. 


United States of America to the Use of Lewis E. Smoot, 

Plaintiff, 

vs. 

Nelson Z. Graves, Trading as Cape May Dredging Company, and 
International Fidelity Insurance Company, a Corporation, Defend¬ 
ants. 


The plaintiff, the United States of America to the use of Lewis E. 
Smoot, sues the defendants Nelson Z. Graves, trading as Cape May 
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Dredging Company, and styled Nelson Z. Graves, proprietor, Cape 
May Dredging Company, of Philadelphia, Pennsylvania, and Inter¬ 
national Fidelity Insurance Company, of Jersey City, New Jersey, a 
corporation, duly incorporated under the laws of the State of New 
Jersey, and having an office and doing business in the District of Co¬ 
lumbia, for that heretofore, to wit, on the 23rd day of May, 1914, 
said Nelson Z. Graves, as aforesaid, entered into a written contract 
with the United States of America represented in that behalf by 
Major C. W. Kutz, Corps of Engineers, U. S. Army, to furnish all 
necessary labor, materials, machinery and appliances for dredging 
in Anacostia River, District of Columbia, in conformity with the 
advertisement and specifications thereunto annexed, and made a part 
thereof, and in order to secure the faithful observance and perform¬ 
ance of all and singular the covenants, conditions and agreements in 
and by said contract agreed and covenanted by said Nelson Z. Graves, 
as aforesaid, to be observed and performed in accordance with the true 
meaning and intent thereof, both during the original term of 

2 said contract, and during any period of extension thereof, and 
that he would promptly make full payments to all persons 

supplying him with labor or materials in the prosecution of the w T ork 
provided for in said contract, and in compliance with the statute in 
such cases made and provided, the said defendant Nelson Z. Graves, 
as aforesaid, as principal, and the said defendant International 
Fidelity Insurance Company, a corporation, as surety, did on, to 
wit, the 23rd day of May, 1914, make, execute and deliver to the 
United States of America their certain bond or writing obligatory, 
(which said bond or writing obligatory being filed in a public office, 
the plaintiff is unable to produce here) wherein they held and firmly 
bound themselves unto the United States of America in the penal 
sum of sixteen thousand and five hundred dollars ($16,500.00), the 
condition of the said bond or writing obligatory being that said de¬ 
fendant Nelson Z. Graves, as aforesaid, should and would, in all re¬ 
spects, duly and fully observe and perform all and singular the cove¬ 
nants, conditions and agreements in and hv the said contract agreed 
and covenanted by said Nelson Z. Graves, as aforesaid, to be observed 
and performed according to the true meaning and intent thereof, and 
as well during any period of extension of said contract that might be 
granted on the part of the United States as during the original term 
of the same, and should promptly make full payments to all persons 
supplying him with labor or materials in the prosecution of the w^ork 
provided for in said contract. And thereafter, and in order to carry 
out and perform the aforesaid contract, the said Nelson Z. Graves, 
as aforesaid, agreed to purchase, and did purchase certain quantities 
of water, and agreed to hire and did hire a certain scow T and a certain 
dredging machine from Lewis E. Smoot, the use plaintiff 

3 herein, for the reasonable value, and at the agreed price, of 
four cents per hundred cubic feet of w’ater, and at the agreed 

price of three dollars per hour for hire of scow T , and at the agreed 
price of four dollars and a half per hour for hire of the dredging ma¬ 
chine, and the said Nelson Z. Graves agreed to pay the said Lewds E. 
Smoot, upon demand, the value of the water, and for the use of the 



INTERNATIONAL FIDELITY INSURANCE COMPANY. o 

scow, and for the use of the dredging machine at the aforesaid re¬ 
spective prices, and the said Lewis E. Smoot sold and delnered fr 
the 27th day of April 1915 to the 26th day of .Tune 1915, thirty- 
seven hundred and eighty-five cubic feet of water and lured a certain 
dredging machine for nineteen hours, on the 4th and 5th days ot 
Mav 1915. and hired a certain scow for sixtv-six days at and between 
the 20th dav of April 1915 and the 12th day of July 1915, at the 
aforesaid respective prices, aggregating a total price of two hundred 
and eightv-five dollars and one cent, according to the particulars of 
demand hereto annexed and made a part hereof. And the said 
Lewis E. Smoot did sell said water and did hire said scow and dredg¬ 
ing machine, as aforesaid, and said defendant Nelson /. Graves, as 
aforesaid, accepted, received and u«ed same in and about the per¬ 
formance of the aforesaid contract between himself and the 1 nited 
States of America, for dredging in the Anacostia River, District of 
Columbia. That paid drccbnn" hns been done, and a aid contract has 
been completely performed, and final settlement thereof irmde by t e 
United States of America on. to wit. the 24th dav of July 191o The 
use plaintiff further alleges that neither the whole nor any part of the 
sum of two hundred and eighty-five dollars and one cent, so due him 
as aforesaid, has been paid to him bv the defendants or by any 
4 one for them. That said use plaintiff has often demanded 
pavment of said sum from the defendants, but that they and 
each of them have wholly neglected and refused to pay the same or 
any part thereof, to him or to any one for him. and by reason of said 
neglect and refusal, the condition of said bond or writing obligatory 
is broken, and an action lias accrued unto the plaintiff by virtue 
thereof, and tbe statute in such cases made and provided to have and 
demand from the defendants herein the sum of two hundred and 
eichtv-five dollars and one cent ($285.01), and therefore he brings 
this suit and claims from the defendants for the use plaintiff the said 
sum of two hundred and eiffhtv-five dollars and one cent, with inter¬ 
est from the 12th day of July 1915, until paid, and the costs of this 

sult ‘ PHILIP B. CAMPBELL, 

Attorney for Plaintiff. 

Affidavit. 


Lewis E. Smoot being duly sworn, upon oath deposes and says 
that he is the person named as the use plaintiff m the foregoing dec a- 
ration to which this affidavit is annexed, and in which Nelsoi a Z. 
Graves trading as Cape May Dredging Company, of Philadelphia, 
Pennsylvania, and International Fidelity Insurance Company, a cor¬ 
poration. are named as defendants; that he has personal knowkdge of 
the matters and things set out in said declaration and in this affidavit; 
that the allegations of said declaration, and he particulars of demand 
attached thereto, both of which are to be taken and read as a part of 
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this affidavit, are true. Affiant further swears that his cause 

5 of action against the defendants is based upon the sale of cer¬ 
tain quantities of water, and the hire of a certain scow, and 

a dredging machine to the defendant Nelson Z. Graves, as aforesaid, 
as set forth in said declaration, and at the times stated therein, and 
in the particulars of demand attached thereto, for which he, the use 
plaintiff. ■ has not been paid the agreed price of two hundred and 
eightv-five dollars and one cent therefor, or any part thereof. Said 
water, and the use of said scow and dredging machine was of the rea¬ 
sonable value of two hundred and eightv-five dollars and one cent, 
and said water, scow and dredging machine were actually used hv the 
defendant Nelson Z. Graves, as aforesaid, in and about the perform¬ 
ance of the contract of the defendant Nelson Z. Graves, as aforesaid, 
with the United States of America for dredging in the Anacostia 
River in the District of Columbia, more particularly referred to in 
the foregoing declaration, and to secure the faithful performance of 
the terms and conditions of which the said defendant Nelson Z. 
Graves, as aforesaid, executed as principal, and the defendant Inter¬ 
national Fileditv Insurance Company, a corporation, as surety, the 
bond in favor of the United States of America, referred to and de¬ 
scribed in said declaration, conditioned, among other things, that the 
said Nelson Z. Graves, as aforesaid, would promptly make full pay¬ 
ment to all persons supplving him with labor or material in the prose¬ 
cution of the work provided for in said contract, and according to the 
true intent and meaning thereof; and said use plaintiff having sup¬ 
plied said water, scow and dredge used by defendant Nelson Z. Graves, 
as aforesaid, and having received no part of the price therefor, is enti¬ 
tled to recover same from the defendants in pursuance, and by virtue 
of the said bond, and the statute in such cases, made and pro- 

6 vided. and this affiant, the use plaintiff, therefore claims from 
the defendants, exclusive of all set-offs, and just grounds of 

defense, the sum of two hundred and eighty-five dollars and one cent 
($285.01) ; with interest from the 12th day of July 1915, besides the 
costs of this suit. Further affiant saith not. 

LEWIS E. SMOOT. 

Subscribed and sworn to before me this 27 day of April 1916. 

[seal.] CLARENCE F. DONOILOE, 

Notary Public, D. C. 
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Particulars of Demand. 

Washington, D. C., April 17, 1916. 
Cape May Dredging Co., Bought of L. E. Smoot, Sand and Gravel. 

Telephone: Lincoln 412, 1212. 


Offices and Wharves: Foot of 3rd St. S. E.; Foot of 30th 

1915. 





Apr. 

27. 

516 cu. ft. Water (a) .04 per 100 cu. 

ft.. 

• 

21 

30. 

a u a a t1 a a (( 

<< 


21 

May 

8. 

541 i( tl 11 ie (t t( 11 11 

a 


21 


18. 

541 11 “ 11 u u " 11 11 

u 


21 


28. 

it it (l (( (t it li it 

a 


22 

■Tune 

11. 

5(54 (t 11 i( il u u t{ 11 

a 


23 


26. 

F^^-j a tt n (( tt u it a 

a 


22 

April 

20. 

To hire of Scow #12 from Apr. 20th to 




Apr. 30th 10 days @ $3.00 

per 





day .. 

• • • 

30 

00 

May 

31. 

To hire of Scow #12 from May 1st to 





May 31st 25 da-s (a) 3.00. 

• • • 

75 

.00 

June 

30. 

To hire of Scow #12 from June 1st to 





June 30th 25 davs (a) 3.00. . . . 

• • • 

75 

.00 

Mav 

31. 

To hire of #3 Machine May 4th & 

5th 





19 hrs. (a) $4.50. 

• • • 

85 

.50 

July 

31. 

To hire of Scow #12 from July 1st to 





July 12 6 days (a) 3.00. 

• • • 

18 

.00 


$285.01 


7 Demurrer. 

Filed May 19, 1916. 

******* 

Comes here now the defendant International Fidelity Insurance 
Company, and says that the declaration herein is had in substance. 

DAVID WIENER, 
Attorney for Defendant. 

Note.—A mong the matters of law intended to be argued in sup¬ 
port of the foregoing demurrer are the following: 

(1) None of the items of the use-plaintiffs alleged claim is for 
material or labor within the true intent and meaning of the statute 
in such case made and provided. 

(2) There is no allegation that any claim or judgment of the 
United States has been paid. 

DAVID WIENER, 
Attorney for Defendant . 
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Supreme Court of the District of Columbia. 

Wednesday, September 13th, 1916. 

Session resumed pursuant to adjournment, Hon. Ashley M. Gould, 
Justice presiding. 

******* 

Upon consideration of the demurrer filed herein to the declaration 
on behalf of the defendant International Fidelity Insurance Com¬ 
pany by its attorney of record, it is ordered that said demurer be, and 
the same is hereby sustained. 

8 Supreme Court of the District of Columbia. 

Monday, September 18, 1916. 

Session resumed pursuant to adjournment, Mr. Justice McCoy pre¬ 
siding. 

******* 

It appearing that the demurrer ot defendant International Fidelity 
Insurance Company to plaintiff’s declaration was sustained on the 
13th day of September. 1916. and that said plaintiff now in open 
Court says he does not care to amend said declaration but will stand 

upon the same as originally filed. 

Therefore it is considered that the plaintiff take nothing by this 
action against the defendant International Fidelity Insurance Com¬ 
pany, and that said defendant go hence without day, he for nothing 
held, and recover against the plaintiff the costs of its defense, to be 
taxed bv the Clerk, and have execution thereof. 

From the foregoing the plaintiff by his Attorney in open Court, 
notes an appeal to the Court of Appeals, and the penalty of the bond 
for costs on said appeal is hereby fixed in the sum of one hundred 
dollars ($100.00) or, in lieu thereof, a deposit of Fifty dollars 

($50.00). 


Memorandum. 

October 9. 1916.—Appeal bond approved and filed. 

/ 

Assignment of Errors. 

Filed October 31, 1916. 

******* 

1. The Court erred in holding that none of the items 
9 of the use-plaintiff’s claim is for labor or material within 
the true intent and meaning of the Statute in such cases made 
and provided. 
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2 The Court erred in holding that an allegation that any claim 
or judgment of the United States has been paid, was necessary. 

3 The Court erred in sustaining the demurrer of the defendant 
International Fidelity Insurance Company, a corporation 

4. The Court erred in rendering judgment tor the defendant In¬ 
ternational Fidelity Insurance Company, a corporation, against 

plainUff - PHILIP B. CAMPBELL, 

Attorney for Plaintiff. 

Designation of Record. 

Filed October 31, 1916. 

******* 

The Clerk of the Court will please make up for record on appeal in 
the above entitled action certified copies of the following papers 

1. The declaration, bill of particulars and affidavit of merit. 

2. Demurrer of defendant International lidelity Insuiance Com¬ 
pany, a corporation. 

3. Order sustaining demurrer. 

4. The judgment on demurrer for defendant International r ideiity 

Insurance Company, a corporation. 

5. Memorandum of filing appeal bond. 

6. Plaintiff’s assignment of errors. 

7 This designation. 

b PHILIP B. CAMPBELL, 

Attorney for Plaintiff. 

IQ Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 9, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 59090 at Law, wherein United 
States of America to the use of Lewis E. Smoot is Plaintiff and Nelson 
Z. Graves, trading as Cape May Dredging Company, et al. are De¬ 
fendants, as the same remains upon the files and of record in said 

^°ln\estimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
13th day of November, 1916. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk . 

Endorsed on cover: District of Columbia Supreme Court. No. 
3039. United States of America to the use of Lewis E. Smoot, ap¬ 
pellant, vs. International Fidelity Insurance Company, a corporation. 
Court of Appeals, District of Columbia. Filed Nov. 15,1916. Henry 
W. Hodges, clerk. 


